IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM S. TAYLOR, et al. : ClVIL ACTI ON
V. :
ALLEN W STEWART, et al. : NO. 96-6643
MVEMORANDUM
Bartle, J. Sept enber , 1998

Before the court is the "petition"” of the law firm of
Christie, Pabarue, Mrtensen and Young, a Professional
Corporation ("Christie, Pabarue"), for leave to withdraw its
appearance as counsel for defendant Allen W Stewart. Plaintiff
opposes the petition.

The Deputy I nsurance Comm ssioner of the Conmonwealth
of Pennsylvania, WIIliam Taylor ("Liquidator”), has brought this
action against Stewart and other defendants alleging their
i nvol venment in a conplex schene to | oot two Pennsyl vani a
i nsurance conpanies. Plaintiff seeks mllions of dollars in
damages. The action was instituted in October, 1996. Christie,
Pabarue filed an appearance not only on behalf of Stewart, but
al so several other defendants involved in this case, on March 27,
1997. Pursuant to the court's Third Scheduling Order, dated

March 2, 1998, the general deadline for fact discovery was set at



Sept enber 30, 1998.' Expert discovery is to be conpleted by
Novenber 25, 1998.2 The petition at issue was not filed until
Sept enber 4, 1998, near the end of fact discovery. The
Li qui dator was the only party to oppose this petition. Stewart
hi nself has not filed a response.

Christie, Pabarue's request to w thdraw as counsel for
Stewart is based on financial reasons alone. According to
Christie, Pabarue, Stewart agreed to pay currently the ordinary
and necessary | egal fees charged and expenses incurred in
connection with this action. As of the date of filing the
petition, Stewart owed the firmover $100,000 in fees and
expenses billed to him \VWhile it states that it has nmade a
nunber of inquiries of Stewart and has nmade "other efforts" to
collect the nonies owed, the bills remain unpaid. There has been
no indication that paynent wll be forthcomng in the future.
Christie, Pabarue also relates that it notified Stewart in
writing, once in August and once in Septenber, 1998, that it
woul d seek to withdraw as counsel if paynent or satisfactory
paynent arrangenents were not nmade. Should it be required to
continue its representation of Stewart in this action, it
estimates that it would incur additional fees and expenses of

over $200, 000, for which there is no prospect of paynent.

1. The Fourth Scheduling Order, dated Septenber 10, 1998,
vacated the Third Scheduling Order, extended the tine for the
depositions of two defendants to Cctober 15, but otherw se
preserved the Septenber 30 general fact discovery deadline.

2. This is pursuant to the Fourth Scheduling Order.
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Christie, Pabarue seeks to w thdraw because its continuing
representation of Stewart will result in "an unreasonabl e
financial burden.”

The Li qui dat or opposes the petition. He contends that
allowing the wiwthdrawal at this late stage in the litigation
woul d del ay the action, cause substantial prejudice to the
parties, and inpede efficient judicial admnistration because it
woul d interrupt the lines of conmunication between the litigants
and the court. The Liquidator argues that Stewart has too little
time and perhaps too few resources to retain another attorney
before trial. Consequently, it is likely that he will be forced
to represent hinself. |In the view of the Liquidator, it would be
unwor kabl e to have Stewart proceed pro se because he is presently
incarcerated as a result of his conviction in the rel ated

crimnal action, United States v. Stewart, Crim No. 96-583 (E. D

Pa.).

Whet her to allow Christie, Pabarue to withdraw its
appearance lies within this court's discretion. See Local R
Civ. P. 5.1(c). Rule 5.1(c)® of the Local Rules of Civil
Procedure provides, "An attorney's appearance nmay not be
W t hdrawn except by | eave of court, unless another attorney of
this court shall at the sanme tine enter an appearance for the
same party." 1d. In its analysis, the court nust weigh four

factors: (1) the reason for which withdrawal is sought; (2)

3. This rule was fornmerly Local Rule 18(c).
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whet her withdrawal will prejudice the parties; (3) whether
withdrawal will interfere with the adm nistration of justice; and
(4) the degree to which withdrawal will delay the action. See
Crestar Mrtgage Corp. v. Peoples Mdirtgage Co., No. Gv. A 091-

7990, 1995 W 695093, at *1 (E.D. Pa. Nov. 15, 1995).
The Pennsyl vani a Rul es of Professional Conduct are also

relevant to this court's determination.* See id.: Wlagin v.

Smith, No. CGv. A 94-7471, 1996 W. 482943, at *2 (E.D. Pa.
Aug. 21, 1996). Rule 1.16(b) provides:

[A] |awer may w thdraw from
representing a client if wthdrawal can
be acconplished without material adverse
effect on the interests of the client,

or if:

(4) the client fails substantially to
fulfill an obligation to the | awer regarding
the | awer's services and has been given
reasonabl e warning that the |awer wll
Wi t hdraw unl ess the obligation is fulfilled;

(5) the representation will result in an

unr easonabl e financial burden on the | awer

or has been rendered unreasonably difficult

by the client;
Rul e 1.16(b) of the Pennsyl vania Rul es of Professional Conduct.

Christie, Pabarue's effort to withdraw for financial
reasons squarely falls under Pennsylvania Rule 1.16(b)(4) and
(5). This action is a conplex one -- it involves nultiple

parties and transactions that allegedly occurred over a period of

4. Rule 83.6 of the Local Rules of G vil Procedure applicable to
this court requires attorneys practicing in this district to
abi de by the Pennsyl vania Rul es of Professional Conduct.
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years. Trial of this case, which is expected to take a nunber of
weeks, will involve extensive testinony and docunentary evi dence
about a series of conplex insurance, business, and financi al
transactions. W do not doubt the heavy financial burden faced
by Christie, Pabarue if it is not permtted to w thdraw

The matter is further conplicated by the fact that
defendant Allen Stewart is currently in prison. On Decenber 18,
1997, after a 24-day jury trial, Stewart was convicted of over
100 counts of wire and mail fraud and violation of RICO  After
his conviction, his bail was revoked. On August 13, 1998,
Stewart was sentenced to fifteen years inprisonnent and three
years supervised rel ease. W have found no precedent to guide us
where counsel for a civil defendant seeks to wthdraw froma
| arge conpl ex action such as this one, where the client is in
prison. As noted above, the general discovery deadline is
Sept enber 30, 1998, the depositions of defendants Stewart and
Fl etcher nust be taken before October 15, the Liquidator is to
serve expert reports by October 15, defendants are to serve their
expert reports by Novenber 4, and depositions of experts are to
be conpl eted by Novenber 25.

| f Christie, Pabarue were permtted to wthdraw
i mredi ately, any delay woul d undoubtedly be significant. Even if
Stewart were to hire a new | awyer, he or she woul d need an
extended period of tine to becone famliar wwth the case. |If, as
is nore likely, Stewart were to represent hinself, other problens

are presented. Under these circunstances, since he is an
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involuntary party as a defendant, we would allow himto attend
and participate in the remaining depositions, although
surprisingly we have found no cases on this point. This
situation would involve difficult and burdensone |ogistical and
security probl enms whet her defendant was rel eased for the
depositions, the depositions occurred at the prison, or sone type
of video or phone conferencing was devised. W do not view
def endant acting pro se as a feasible and workabl e option during
t he di scovery phase of this case. Significant delay and added
expense for all concerned would be inevitable. It would
significantly interfere wwth the admnistration of justice and
prejudi ce the other parties involved.

The situation is different thereafter. Any summary
j udgnent notions are due by Decenber 9, and responses are due by
Decenber 30. Trial is scheduled for March, 1999. Stewart
hinself is an attorney. At his request, the court allowed himto
Cross-exam ne wtnesses at his sentencing hearing on conplicated
financial i1ssues involving the anount of |oss under the
Sentencing CGuidelines. Unlike discovery, he is able, wthout
| ogi stical and security concerns, to deal with the summary
j udgnent phase of the case. |If he hires new counsel pronptly,
there is tinme for counsel to becone famliar with the case. As
for the trial, the court would have hi m present whether or not he
was represented. As in any case where a party is not
represented, he would have to conduct his own defense. Because

of his legal training and his famliarity with the intricacies of
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the case, he will be in a better position to do so than nost
pro se civil defendants.

Bal ancing all the equities, we reluctantly concl ude
that Christie, Pabarue nmust continue to represent Stewart through
the end of discovery. Stewart will have the five nonths, from
the date of this Oder to the date of trial, to obtain new
representation if he so desires and is able to do so. After
Stewart's crimnal trial, this court ordered himto pay $60. 2
mllion in restitution. This liability may hinder his ability to
hire new counsel. However, the court is aware that Stewart has
an ERI SA account, which contains well over $1 million, that he
may be able to utilize to obtain new counsel.

In summary, the petition of Christie, Pabarue wll be
granted in part. The firmwll be allowed to withdraw after the
conpl etion of discovery, including the depositions of experts and
resolution of any discovery disputes. At that point, it may file

its withdrawal of appearance.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM S. TAYLOR, et al. : ClVIL ACTI ON
V. :
ALLEN W STEWART, et al. : NO. 96-6643
ORDER
AND NOW this day of Septenber, 1998, for the

reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED that the petition of the law firmof Christie, Pabarue,
Mort ensen and Young, a Professional Corporation ("Christie,
Pabarue"), for leave to withdraw its appearance as counsel for
the defendant, Allen W Stewart, is GRANTED under the follow ng
condi ti ons:

(1) Christie, Pabarue nmust continue as counsel for
Allen W Stewart until the conclusion of discovery, including
depositions of wi tnesses and experts and resol ution of any
di scovery disputes; and

(2) At the conpletion of discovery, as outlined in the
previ ous paragraph, Christie, Pabarue may file its w thdrawal of
appear ance.

BY THE COURT:




